MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF 
ALBUQUERQUE AND THE ALBUQUERQUE BERNALILLO COUNTY 
WATER UTILITY AUTHORITY 

This Memorandum of Understanding (“MOU") is entered Into on this 

^ _day of 2007 by and between the City of Albuquerque (“City") 

and the Albuquerque Bernalillo County Water Utility Authority (“Authority"). 

WHEREAS, Laws 2003, Chapter 437, (codified as NMSA 1978, § 72-1- 
10)(as amended by the Laws of 2005, Chapter 346) created the Albuquerque 
Bernalillo County Water Utility Authority, effective June 21,2003; 

WHEREAS, the Authority is a political subdivision of the state of New 
Mexico and was granted all powers necessary to operate a public water and 
wastewater utility. NMSA 1978, § 72-1-10 (2003); 

WHEREAS, the legislation creating the Authority required that “[ajll 
functions, appropriations, money, records, equipment and other real and 
personal property pertaining to the Albuquerque water and wastewater utility 
shall be transferred to the Albuquerque Bernalillo County Water Utility Authority" 
NMSA 1978, § 72-1-10 (2003); 

WHEREAS, the City, County and Authority entered into a Memorandum of 
Understanding dated January 21, 2004 (hereinafter the “Initial MOU"). for the 
purpose, among other things, of temporarily adopting certain City policies and 
procedures; 

WHEREAS, the initial MOU was amended on April 7, 2004, to recognize 
the joint use of staff, to recognize additional policies and procedures and to 
further facilitate the transition of City and County assets under the control of the 
Authority; 

WHEREAS, in 2005 the New Mexico Legislature substantially amended 
Chapter 10, Articles 7E and 11, to facilitate the transfer and retention of benefits 
of certain member/employees transitioning from one public employer to another 
and to facilitate collective bargaining issues as it concerned employees 
transitioning from one public employer to another; and 

WHEREAS, the Initial MOU was further amended on September 22, 2006, 
to extend the term of the Initial MOU to June 30,2007; and 

WHEREAS, effective July 1, 2007, City water and wastewater utility 
employees will no longer be City employees and all managerial, operations and 
maintenance responsibilities associated with the utility shall be fully assumed by 
the Authority; and 


Page 1 


3/21/2007 



WHEREAS, given the termination of the Initial MOU and the transition of 
City assets and personnel to the Authority, the City and the Authority agree that 
tne City shall provide certain administrative services to the Authority. 

IT IS AGREED between the City and Authority that: 

1. Term. This MOU shall commence on July 1.2007, and shall remain 
m full force and effect until June 30. 2012, unless sooner terminated by 

agreement of both the City and Authority. ^ 

2. Prior Agreements. The Initial MOU. as amended, is of no further 
effect. IS void and deemed terminated as of July 6, 2007. 

♦u ♦ 'nie parties expressly recognize that State law mandated 

that all functions, appropriations, money, records, equipment and other real and 
personal property pertaining to the City water and wastewater utility were 
transferred to the Authority. ^ 

a. As set out more fully below, on July 1, 2007, all water and 
wastewrater employees and related functions are deemed transferred to the 
Authority from the City. 

•7 onn-7 .u ^cept for the limited functions set out below, effective July 

7, 2007, the Authonty shall be responsible for all functions of the water and 
wastewater utility including any and all management, operations, and 
maintenance regarding all aspects of the utility. 

iu ^ . Personnel and Employee Benefit Senrices. Effective July 7 2007 

the City and Authority agree as follows: ’ ’ 

a. The employees of the City water and wastewater utility shall 
become employees of the Authority. A tentative list of such employees is 

Juiyil ^2007 ^ ^ complet^ prior to 

ei«i, A transferred City employees shall be transferred with ail accrued 
sick and vacation balances reflected on the balance sheet of the Enterprise. The 
Authonty shall continue its obligation for such leave balances as July 7 2007 

___ TJe A^ority may participate in the City employee benefits 

program upon the following conditions: 

1) The Authority: 

Authority shall be subject to all the terms and 
conditions of Crty provider agreements for those benefits in which the Authority 

Presbyterian Hearth Plan. CIGNA 
Health Plan, UCCI Dental, Delta Dental, and Davis Vision, as these providers 
may change from time to time. Hiovraers 

j j Authority shall review its group voluntary benefit 

programs and determine the merits of participation in the City-sponsored benefit 
programs, such as voluntary life, disability, deferred compensation programs, 
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and all other applicable benefit programs. To the extent that adoption of any of 
these programs is to the benefit of the employees and the Authority, the City and 
the Authority shall effectuate the transition to such group programs, If possible 
by July 1, 2007. 

c) The Authority shall administer eligibility, enrollment, and 
participation criteria in the same manner as the City, as required by City provider 
agreements, as permitted by City Rules and Regulations, entitled “Insurance 
Administrative Provisions" and any other City policies. Service contracted 
individuals shall not be eligible to participate in benefits under this agreement. 

d) The Authority shall conduct verification of eligibility in 
accordance with City standards, as may be modified. In a satisfactory manner as 
determined by the City. 

e) The Authority shall make advance monthly premium 
payments directly to providers. 

f) The Authority shall develop and maintain a premium 
prepayment and reconciliation system as required by City provider agreements. 

g) The Authority shall administer the benefits program(s) 
covered by this Agreement in a manner to protect the integrity of group utilization 
of medical services and financial resources within the program. 

h) The Authority shall be responsible for all costs associated 
with the administration of authority employee participation in City employee 
benefit programs. Including payment of premiums and other miscellaneous 
administration costs, including but not limited to printing and mailing, incurred for 
Authority employees. 

i) Default in Payments. In the event the Authority fails to 
make premium payments to a provider within the grace period required in the 
provider Agreement, the provider may suspend its performance and the Authority 
employees shall not be eligible for coverage until such time as payment by the 
Authority is made in full as specified in the Provider Agreement. 

2) The City; 

3) The City shall conduct periodic audits of Authority 
eligibility, enrollment, verification, payment, reconciliation and other criteria 
designed to assure that the program is being administered in accordance with 
the provisions of this Agreement and group provider agreements. 

b) The City shall assist the Authority with benefits staff 
training, interpretation of provider agreements and advocating on behalf of 
employees in administering the benefits. 

c) The City shall assist the Authority in conducting open 
enrollment meetings and In otherwise providing technical benefit interpretations 
and explanations. 

d. Benefits Personnel. 

1) The Authority represents that it has, or will secure at its own 
expense, all personnel required to perform all of the benefits services as 
provided under Section 4. Such personnel shall not be employees of or have 
any contractual relationships with the City. 
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A 1 3\, L benefits work or services covered bv this 

^ subcortracted wKhout the prior written approval of the City 
services subcontracted hereunder shall be spedlied by writtw 

cc^'n^Va;3’lab71t^cu'®'*“™“' ““'"a classificabon, 

I Ths City will providd all psrsonnal sorvicas to orocass and record 
e^ oyment actions taken by the Authority or its employees pursuant to standard 

ThI ® mutually agreed upon cost allocation plan or method. 

The Aulhjsrity shall keep and maintain all employee records for the Authority 
rsonnel services will include new employee enrollment orientation nrs' 

resignation. retlremL^ 

aiscnarge, and training. Authority employees will be eligible to attend CitJ 
training programs. The Authority will have the right to use the City’s hearirm 

officers and mediators to hear emWe grievances ^ ^ 

g. yvith respect to transferred employees, the Authority shall ba tha 

SS •e™insbo^n'Se'“:S!l^ld'^: 

Its employees^^ Authority may adopt a separate wage and salary schedule for 

and Alacrity City 

services to ®" 9®"®”' '®''9®f accounting 

services for the Authonty, to include, among other things assistance in the 

preparation of the Comprehensive Annual Financial Report accounts receivable 

and accounts payable services. Such services shall be proildS^n a SIS 

tranJSJIn accounts receivable shall be based on %thorS 

transactions and accounts payable costs shall be allocated based on AuthoS^ 
transactions. Charges for all other accounting functions shall be based on X 
mutually agreed upon cost allocation plan or method ° 

».A'K, 5.‘Kisw. sas“,£’ss!?s 

Deoartme^t provide Information Services 

Department (or successor department) services, includino telenhonp 

datS* ®®'^“® *» f® aSS-, toitldfng tStve^^on"a"^adjSn®S! 
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exposures. The Authority will contribute to the Risk Management Fund the 
premium cost of any insurance purchased for the Authority and contribute to the 
self-insurance program based on a three year historical trend. 

e. Treasury/Investment Pool. The City shall provide cash handling, 
debt service payments and banking services to the Authority based on a mutually 
agreed upon cost allocation plan or method. The Authority shall be solely 
responsible for its debt management. The Authority agrees to provide its funds 
to be included in the City's investment pool, such funds to be separately tracked 
and accounted for. 

f. Procurement The City’s Purchasing Division will act as the 
procurement office for the Authority and will oversee and process procurement 
actions for the Authority through the City’s procurement and financial processing 
systems in accordance with the City’s Public Purchases Ordinance and all 
current rules and regulations, policies and practices. Any necessary selection 
advisory committee shall be empanelled by the Authority and the selection of 
recommended contractors for award of contracts shall be made by the Authority’s 
selection advisory committee. The Authority will provide legal review and the 
City Purchasing Officer shall provide administrative and procurement review of 
any Authority procurement. The Authority may acquire goods and services by 
any other means as provided for In the State Procurement Code and Section 72- 
1-10 NMSA, 1978: however, the Cit/s Purchasing Division and Purchasing 
Officer shall riot oversee or be responsible for such procurements. At such time 
as the Authority elects to follow solely the New Mexico Procurement Code or any 
other means of procurement, then the City shall no longer act as the 
procurement office for the Authority or oversee its procurement actions. The 
Authority shall provide the City with 60 days notice of any such change in its 
procurement processes and the parties shall work together to determine what 
assistance may be provided to the Authority by the City In such circumstance. It 
is agreed that existing procurement contracts used exclusively by the Authority, 
but administered and in the name of the City, shall be assigned to and assumed 
by the Authority eff^tive July 1, 2007. The Authority’s use of the City’s 
procurement processing system, or, the City’s use of an Authority procurement 
contract, shall be based on a mutually agreed upon cost allocation plan or 
method. 

g. Building Costs. The Authority may lease at fair market value and 
use for its operations. City property that is currently occupied by the Authority 
and that has not been transferred to the Authority by state law. A list of the 
property currently occupied Is attached hereto as Exhibit B. The Executive 
Director and the Chief Administrative Officer shall agree to the final floor plan and 
adjusted square footage as tentatively reflected In Exhibit B. A finalized Exhibit B 
will be completed prior to July 1,2007. 

h. City use of Authority Billing System. The Authority agrees to 
provide the City use of its billing and collection system for the City Solid Waste 
Depar^ent or other City agency based on a mutually agreed upon cost 
allocation plan or method. 

i. Budget. The City will permit the Authority use of its budget 
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system to develop and maintain the Authority’s budget based on a mutually 
agreed upon cost allocation plan or method. ^ 

6. Ffeel and Warehouse Senrlces. The City will provide fleet 
mainterrance and warehouse services to the Authority at a rost bas^d on a three 
year histoncal trend subiect to review and approval by the Authority. 

GUV'S ^ Authority shall maintain and operate the 

C^s Storm^in pump stetons on the cost to provide such Mrvice to 

CTp ffcj . ® employees assigned shall become Authority 

8. Use of Authority Real Property. The Citv mav lease and iiq<s r«ai 
Authorfly based on the fair market value of the pro^r?? NothTng 
construed to create an indebtedness by tfie City in 

rnS'Xr lircTo^uSr'o^."*"'* “ ” 

j. , ?’ Dispatch Services. The Authority shall provide night and weekend 

St up» c^St 

Testing. The Authority shall provide water, soils and other lab 
te^bng services to the City at the Authority’s cost to provide iuch se^ifeefto the 

.\u ^^f^posting Material. The Authority shall provide comoost to the 
City at the same rate provided to other commercial users. The City shall have 
priority nghts to any compost material. ^ 

12. Capital Support. The Authority shall provide its own canitai 

m'Jih'^ih' C'ty’s systems for processing based on a 

mi^aliy agreed upon cost allocation plan or method. The Airtho^ Tha« 

mpl^nt Its own input, review and approval mechanism for all Capitarsup^ort 

13. Legal Services. The Authority shall provide its own leoal servicpc 
However, on a case by case basis, as requested by the Authoritv the Authnrih^ 

the^A^If^?^“r!!f Authority an^theCIty agree tfSt 

the Authority shall be billed for such service by direct bill evidenced bv a time 
sheet billing in quarter-hour increments or as otherwise n^Sd 

listed inihis M“'’s^h"te^,'Z St^S“rmaX“r^SlK' 
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15. The Authority will establish a utility review board to review all construction 
standards and ownership policies for water and wastewater utility facilities in the 
City’s Development Process Manual (DPM) and other relevant Authority or City 
ordinances and regulations. The utility review board shall make 
recommendations to the City and the Authority with respect to changes in the 
DPM and City and Authority regulations or ordinances with respect to 
construction standards and ownership policies for water and wastewater utility 
facilities. The City and Authority agree to take all necessary action, legislative, or 
otherwise, to facilitate any of the recommendations. The City wiil enforce the 
Authority’s construction standards and ownership policies for water and 
wastewater utility facilities through the DPM. The City Engineer shall have the 
authority to accept the authoritys' water and sewer infrastructure improvements 
under the City’s Procedure B subdivision improvements agreement. 

The City will be responsible for the management of the Authority’s 
infrastructure agreements and related financial guarantees, and construction 
inspection. Payment will be made to the City by the Authority for City Engineering 
fees. 


16. While City real and personal property pertaining to the Albuquerque 
Bernalillo County Water and Wastewater Utility transferred by operation of law in 
accordance with Laws 2003, Chapter 437, (codified as NMSA 1978, § 72-1- 
10)(as amended by the Laws of 2005, Chapter 345), it is expressly recognized by 
the City and the Authority that additional transfem'ng documentation shall be 
required to properly document title to all properties, real, personal, mixed or 
otherwise, and all extensions, enlargements and Improvements thereto. In 
furtherance of completing the transfer or assignment of any property to the 
Authority, the Authority and City agree that the present use and character of any 
parcel contemplated for transfer or assignment shall not be altered unless the 
parties agree otherwise In writing. In the event property not contemplated for 
transfer or assignment is presently used by the Authority, the City agrees to not 
alter the property’s present use and character unless the parties agree otherwise 
in writing. Further, the parties agree that the present use and character of any 
parcel shall be given weight In the event it is unclear whether such property was 
acquired using City enterprise or general fund monies. Accordingly, the City 
agrees to provide any deeds, assignments, title transfers or other relevant 
documentation necessary to perfect title to all properties, real, personal, mixed or 
othenvise that the parties agree transferred by operation of law. A rough list of 
properties to be transferred or assigned is attached to this MOU as Exhibit C. 
The Authority and the City shall by July 1, 2008, jointly develop a final list of 
properties, together with legal descriptions, that were transferred to the Authority 
by operation of law. 

17. No ambiguity shall be construed against any party based on the 
identity of the author or authors of this MOU. The parties acknowledge that this 
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»«' P^ was 

QiihiAM^frt *'3billty incuTOd by either party in connection with this MOU is 
to the immunities and limitations of the New Mexico Tort Claim*! Art 

Secton 41-4-1 ^seq. NMSA 1978, as amended. nILT^ 

Pureumt to law. No proviston 

in this MOU modifies or waives any provision of the New Mexico Tort Claims Act. 

• ^,4 the parties do not intend to create anv 

nght. title or mterest in or for the benefit of any person other than «ie paiS ® No 

«’ or seek ^ enforce this 

MOU as a third party beneficiary of this MOU. 

raoMiatfonc Shall abide by all applicable federal and state laws and 

®^®' dispute arising from this MOU. the parties 
agree that the laws of the State of New Mexico shall govern. 

w* s .^^® ®od the Authority agree to use any and all methods of 
dispute reso ubon, up to and including mediation and binding arbitration to 

mpmsent^v J of eaSi paT^vIng 'If LVdfes am unaWe t 

mechanisms or mediation with 30 days of 
the occurrence of the event or circumstances giving rise to the disnute «i*her 

^'sp^® is to be submitted to bindinq 
arbrtration in accordance with the New Mexico Arbitration Act In the event the 

Srati^^A^ ° ® proposed arbitrator, the guidelines of the New Sco 
^ifrabon Act shall be used to select an arbitrator The provisions irf the nLw 
M exiw Aititrabon Act shall govern the conduct of the arbitration renderino of an 
award, enforcement of the award and all other aspects of the SitStion 

Si^®*^ party is in dispute regarding a cost ailocation plan or 
dfttemiino »h P^rtfes jointiy wiil choose an independent third partv to 

^ parties shaliequaily bear 

incun^ M shaii be responsible for liability 

a^^s a resuK of the other party's acts or omissions in connecfion with thte 

undersl^^ij^LtS; hlto**con»'Si'il^®'t^ 

understand,ng behmen the parties wHh respectT^ TpriS 
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agreement or understanding, verbal or otherwise, of the parties or their agents shall 
be valid or enforceable unless embodied in this MOU. 

24. In case any one or more of the provisions contained in this MOU or 
any application thereof shall be invalid, illegal or unenforceable in any respect, the 
validity, legality, and enforceability of the remaining provisions contained herein and 
any other application thereof shall not in any way be affected or impaired thereby. 

25. Within 30 days of the adoption of this MOU the City and Authority 
shall develop a transittan team to carry out the provisions outlined herein. 

26. This Agreement shall not be effective until signed by both parties. 

27. Notice to terminate services. The Authority or the City may terminate 
any or all of the services that one party has agreed to provide to the other party as 
set forth in this MOU upon one year prior written notice to the other party. 


IN WITNESS WHEREOF, each Party has executed this agreement on the 
date first written above. 


C 

B 


JITYOKALBUQUER(iuS 


Bruce J. Perlman, PhD, Chief Administratiye 

All PROVED AS TO FO 


Date: 7 





Robert M. White, City Attorney 


ALBUQUERQUE BERNALILLO COUNTY WATER UTILITY AUTHORITY 


By: _ 

Mdnc S. 'Sanchez, Executive Director 

APPROVED AS TO FORM: 

_ 

pann Winter, Authority Attorney 


Date 


: lA/A 
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